
 

COMPANIES  
(MEETING OF BOARD  
AND ITS POWERS) 
AMENDMENT RULES,  
2021 

The amendment omits Rule 4 
in the Companies (Meetings of 
Board and its Powers) Rules, 
2014, where, it provides that: 

(1) The matters shall not be 
dealt with in a meeting 
through video conferencing or 
other audio visual means: 

i. The approval of the annual 
financial statements; 

ii. the approval of the Board’s 
report; 

iii. the approval of the 
prospectus; 

iv. the Audit Committee 
Meetings for consideration of 
financial statement including 
consolidated financial 
statement, if any, to be 
approved by the Board under 
Section 134(1) of the Act]; and 

v. the approval of the matter 
relating to amalgamation, 
merger, demerger, acquisition 
and takeover: 

(2) For the period beginning 
from the commencement of 
the Companies Amendment 
Rules, 2020 and ending on the 
30th June, 2021, the meetings 
on matters referred to in sub-
rule (1) may be held through 
video conferencing or other 
audio visual means in 
accordance with Rule 3. 

 

 

 

 

 

 

The Rajya Sabha has passed the Insolvency and Bankruptcy Code Amendment Bill, 

2021 on 03.08.2021, which is still pending for the assent of the President. This will 

replace the IBC Amendment Ordinance promulgated by the President on 

04.04.2021. 

Even though the micro, small or medium enterprises (MSME sector) 

contributes significantly to the GDP and employment generation, but, due 

to the COVID – 19 pandemic, the businesses have been severely affected. 

To protect their interest, this bill proposes the pre-packaged insolvency 

resolution process for corporate debtors under the MSME Development 

Act, 2006. 

KEY FEATURES OF THE BILL:                                                          

a) This bill introduces the Pre-Packaged Insolvency Resolution Process 

(PIRP), where, PIRP can be initiated only by the corporate debtor 

himself. 

 

b) In PIRP, the board of directors or partners of the debtor can continue 

to manage the affairs of the company, and, the same right can get 

rescinded if mismanagement or any fraudulent activity is found; 

 

c) The corporate debtor needs to receive consent from a minimum of 66% 

of creditors to file an application with the Adjudicating Authority. 

 

d) The idea behind the bill was to “Ensure quicker, cost-effective and 

value-maximizing outcomes for all the stakeholders in the least 

disruptive manner.”                                                                                     

INSOLVENCY AND BANKRUPTCY CODE (AMENDMENT) 

BILL, 2021 
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THE DEPOSIT INSURANCE 

AND CREDIT GUARANTEE 

CORPORATION 

(AMENDMENT) BILL, 2021 

 

The Union Cabinet had cleared 

the amendments in Deposit 

Insurance and Credit Guarantee 

Corporation Act, 1961. The Bill 

seeks that the Corporation will 

be liable to pay the insured 

deposit amount to depositors 

on an interim basis. 

It also means that the 

depositors of those banks, even 

under a moratorium, will no 

longer have to wait for the 

Reserve Bank of India to protect 

their rights and to rescue them, 

so that, they can have access to 

their funds. 

It also mandates the 

Corporation to pay the insured 

amount to the depositors 

within 90 days of such liability 

arises.  

 

So, the purpose behind creating 

Deposit Insurance Credit 

Guarantee Corporation is to  

protect the interests of those  

depositors, who in case, face  

difficulties, after RBI imposes  

moratorium on banks.  
 

 

The Essential Defence Services Bill, 2021 has been passed by the Rajya 

Sabha on 03.08.2021 and is still waiting for the assent of the President. 

This bill seeks to replace the Ordinance promulgated in June, 2020. 

SALIENT FEATURES OF THE BILL: 

 The essential defence services will be inclusive of services provided by 

any establishment or activity dealing with the manufacturing of products 

or equipment required for defence-related purposes. 

The inclusive definition of the strike has been provided, where, a group 

of people acts together to stop working. It includes mass casual leave, 

coordinated refusal, refusal to work overtime, or any other behaviour 

that causes or is likely to cause a disruption in key defence functions. 

                                                            

The employees who violate the prohibition order, which will be in effect 

for six months, with the possibility of a six-month extension, face up to a 

year in prison or a fine of INR 10.000/- or both. 

Furthermore, as per the terms and conditions of the employment, such 

an employee will be subject to disciplinary action, including firing. If it is 

not reasonably practical to hold an investigation, the responsible 

authority is entitled to terminate or remove the employee. 

All the offences penalized by the Ordinance will be cognizable and not 

subject to bail. 

To include vital defence services in the definition of public utility services, 

this Bill amends the Industrial Disputes Act, 1947 and, in the event of the 

same, the Act requires a six-week notice before  

 employees go on strike in violation of contract or  

 employers carrying out such services perform lock-outs. 

The Central Government 

may prohibit strikes, lock – 

outs, and lay – offs in units 

engaged in essential 

defence services in the 

interest of sovereignty, 

public order, and so on. 

THE ESSENTIAL DEFENCE SERVICES BILL, 2021 
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GENERAL INSURANCE  
BUSINESS AMENDMENT 
BILL, 2021 

 

The General Insurance 

Business Amendment Bill, 

2021 is an amendment which 

has been introduced to be 

made in the existing Act of 

1972.  

It was proposed in Lok Sabha on 

30.07.2021 to improve the 

efficiency and to enhance active 

participation by the Finance 

Minister. 

With a motive to amend the 

General Insurance Law, the Lok 

Sabha passed the Bill to allow 

the Government to pare its 

stake in state – owned insurers.  

The Parliament has also tried to 

enhance the participation of the 

private sector in public sector 

insurance companies by 

removing the mandatory 51% 

shareholding of the Central 

Government in the General 

Insurance Corporation of India, 

the National Insurance, the New 

India Assurance, the Oriental 

Insurance and the United India 

Insurance companies.  

 

 
 

 

The Supreme Court in the matter of Indus Biotech Pvt. Ltd. v. Kotak India 

(Offshore) Fund has held that, for admitting a Section 7 application under 

IBC, the NCLT has to apply its mind and record a finding that a default has 

occurred. On the admission of the application, third party rights become 

alive for all the creditors of the corporate debtor having an erga omnes 

effect, and, thereby, making insolvency proceedings a proceeding in rem. 

However, the court does clarify that mere filing of an application u/s. 7 

does not amount to a proceeding in rem. NCLT is also duty-bound to 

adhere to the timelines provided in IBC, so that, the purpose of IBC is not 

defeated. Then, relying upon Section 238 of the IBC, if a corporate debtor 

files an application u/s. 8 of the Arbitration Act in a proceeding initiated 

u/s. 7 of the IBC, then NCLT is duty-bound to decide Section 7 application 

first. 

Further, it was observed that if NCLT admits the application u/s. 7 and 

the insolvency of a corporate debtor is initiated, then the proceeding 

becomes proceeding in rem, and, hence, non – arbitrable. The reliance is 

also placed on the judgement of Booz Allen and Hamilton v. SBI Home 

Finance Ltd. [(2011) 5 SCC 532] and A. Ayyaswamy v. A. Paramasivam 

[(2016) 10 SCC 386]. 

Hence, in the present case, the conclusion reached by the Adjudicating 

Authority that there is no default, the dismissal of the petition u/s. 7 IBC 

is justified. Though the application under Section 8 of the Act, 1996 is 

allowed, the same in any event will be subject to the consideration of the 

petition filed u/s. 11 of the Act, 1996 before this Court. 

Therefore, the SC upheld the rejection of insolvency application by NCLT, 

Mumbai and proceeded to allow Section 8 application filed by Indus and 

appointed Justice R.M. Lodha as the second arbitrator on behalf of the 

Kotak Group, since the Respondents had failed to nominate. The said Ld. 

Arbitrators shall mutually nominate a third arbitrator to the Chairperson 

of the Arbitral Tribunal. 

RECENT JUDGEMENTS 

APPLICATION UNDER SECTION 8 OF THE A&C ACT NOT 

MAINTAINABLE IN AN INSOLVENCY PROCEEDINGS: SC 
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Section 30 of the Advocates Act empowers all advocates with the right to practise before all the Courts and 

Tribunals. In view of the same, Justice Pratibha M. Singh relied on the judgement delivered by Kerala HC, where 

it was held that, Section 30 takes way the restriction imposed on the lawyers over appearing.  

It also relied on Article 19 of the Indian Constitution, which enshrines the right to freedom of practising any 

profession, thus, entitling Advocates to appear before all the Courts and Tribunals. 

The Delhi HC says, “Since Section 17 has been declared ultra vires Section 30 of the Advocates Act, 1961; it would 

obviously mean that an advocate would have the right to represent parties before the Tribunal.” Further, it was 

also clarified that although litigants are allowed representation; the summary procedure cannot be drawn into 

becoming lengthy trial and adjudication proceedings, defeating the very purpose of the legislation itself. 

Last year, Cairn Energy had won an arbitration award of $1.7 Billion against the Indian government in an 

International Tribunal, and accordingly moved to take ownership of the Indian properties in Paris. The dispute is 

about the fact that in 2014, the Tax Department sought to levy a Capital Gains Tax on a 2006 transaction via a 

retrospective amendment in 2021. India has changed its laws retrospectively to be able to tax the transactions, 

where sale or transfer of shares that take place outside India, but, where the underlying assets are located in 

India.  

The back context is that there was an internal reorganisation by Cairn in 2006. During that time, there was a 

transfer of shares by Cairn UK in Cairn India Holding to Cairn India. Then in 2011, Cairn Energy sold almost its 

entire holding in the Indian Unit to Vedanta Resources. In 2014, a tax notice was issued to Cairn Energy for the 

levy of a Capital Gains Tax on the 2006 transaction  

After the sale to Vedanta, Cairn Energy had a residual 9.8% stake in the Indian Unit. The Income Tax Department 

froze those as an effort to get the tax due. Later, Cairn Energy held a 5% stake in Vedanta Lt along with some 

preference shares valued at over $1 billion after its merger with Vedanta in 2017. The Income Tax department of 

India took over this holding. The tax department enforced its claim by selling these shares to be able to recover 

the dues. There was withholding of tax refunds amounting to $222.8 million due to Cairn UK in another matter.  

Dividends were seized amounting to $159.8 million.  

In retaliation, Cairn Energy initiated Arbitration proceedings against India and won an Award worth 1.7 billion. In 

May, it filed an application in a US court seeking seizure of Air India’s assets. Subsequently, it froze the residential 

real estate owned by the Indian government in Paris, impacting around 20 centrally located properties valued at 

more than $20 million. It was the first step in taking ownership of the properties and ensured that the proceeds 

of any sales would go to Cairn. 

SECTION 17 OF THE MAINTENANCE AND WELFARE OF PARENTS AND SENIOR CITIZENS ACT, 

2007 ULTRA VIRES THE ADVOCATES ACT, 1961: DELHI HC       

ESCALATION OF THE DISPUTE BETWEEN INDIA AND CAIRN 
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ARBITRATION CLAUSE 

DOES NOT DEBAR THE 

COURT FROM 

ENTERTAINING A WRIT 

PETITION: SC 

The Petitioner raised a 

demand on account of the 

Labour Cess, under Section 

3(1), 3(2) of the Building and 

Other Construction Workers’ 

Welfare Cess Act, 1996, and 

Section 2(1)(d), (g) & (i) of the 

Building and Other 

Construction Workers Act, 

1996. 

The Court has held that the 

action of UPPTCL in forcibly 

extracting labour cess under 

the CESS Act from the 

Respondent No.1, in respect 

of the first contract, solely on 

the basis of a CAG report, is in 

excess of the power conferred 

on UPPTCL by law or in terms 

of the contract. 

Cess was held to be applicable 

in respect of the third contract 

which covered all civil works, 

but not the other two 

contracts, which covered all 

works other than civil works.  

Thus, on a preliminary issue, 

the Court has held that the 

existence of an arbitration 

clause does not debar the 

court from entertaining a writ 

petition.  

The Division Bench of the Bombay High Court upheld the constitutional 

validity of the new tariff order, which has been passed by the Telecom 

Regulatory Authority of India (TRAI) last year. 

However, the Court has struck down two pricing conditions as 

unconstitutional, where, one, which says that the sum of a-la-carte rates 

of pay channels, which forms a part of the bouquet shall not exceed 1.5 

times the rate of the bouquet. 

And, the other one, which says that, the a-la-carte rates of the pay 

channel shall not exceed 3 times the average rate of a pay channel of the 

same bouquet. 

The bench comprising of Justice RF Nariman and BR Gavai, in PSA Sical 

Terminals Pvt. Ltd. v. Board of Trustees of V.O. Chidambranar Post Trust 

Tuticorin, has observed that an arbitration award which ignores the vital 

evidence in arriving at its decision or rewrites a contract is liable to be set 

aside on the ground of ‘patent illegality’ under Section 34 of the 

Arbitration and Conciliation Act. 

The Apex Court also observed that a finding based on no evidence at all 

or an award that ignores vital evidence in arriving at its decision would 

be perverse. Rewriting a contract for the parties would be in breach of 

the fundamental principles of justice. The Court has also referred to the 

judgements pronounced in Associate Builders v. Delhi Development 

Authority and Ssangyong Engineering and Construction Company Limited 

v. NHAI to elaborate on the point of patent illegality and fundamental 

breach of justice. 

Thus, the Court dismissed an appeal filed by PSA Sical Terminals Pvt. Ltd. 

against the judgement of the Madras HC which had set aside the award 

in its favour. The bench also said that, the award would come under the 

realm of ‘patent illegality’ and thus rightly set aside by the High Court. 

 

COURT UPHELD THE CONSTITUTIONAL VALIDITY OF 

TARIFF ORDER, 2020, TRAI: BOMBAY HC 

 

ARBITRATION AWARD TO BE SET ASIDE WHICH IGNORES 

THE VITAL EVIDENCE OR REWRITES THE CONTRACT: SC 
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BANKS CANNOT FORCE 

MANDATORY CLAIM 

PERIOD OF 1 YEAR FOR 

BANK GUARANTEES: 

DELHI HC

 

The Delhi HC in Larsen and 

Toubro Ltd. & Anr. V. PNB and 

Anr. interpreted Exception 3 

to Section 28 of the ICA, 1872, 

to hold that it does not deal 

with ‘claim period’ under Bank 

Guarantees and this provision 

deals with the curtailment of 

creditor’s period to approach 

the court or tribunal to 

enforce the rights under the 

bank guarantee. 

Section 28 holds that the 

agreements imposing a time 

limit for initiating legal 

proceedings to enforce 

contractual rights are void. 

However, Exception 3 saves 

the stipulations made by 

banks in bank guarantees for 

discharge of liability after the 

expiry of the specified period 

and also adds that such 

specified period should not be 

less than one year. 

Thus, S. 28 does not deal with 

the claim period, but, with the 

right of the creditor to enforce 

his rights under the bank 

guarantee in case of refusal by 

the guarantor to pay before 

appropriate court or tribunal.  
 

The Hon’ble Supreme Court, recently, in the matter of India Resurgence 

Pvt. Ltd. v. Amit Metaliks Ltd. [Appeal (Civil) No. 1700/2021] has observed 

that, “It has not been the intent of the legislature that a security interest 

available to a dissenting financial creditor over the assets of the corporate 

debtor gives him some right over and above other financial creditors so 

as to enforce the entire of the security interest and thereby bring about 

an inequitable scenario, by receiving excess amount, beyond the 

receivable liquidation value proposed for the same class of creditors.” 

Thus, the Apex Court held that a dissenting creditor cannot challenge a 

Resolution Plan which has been approved under the IBC with the 

contention that a higher amount should have been paid to it on the basis 

of the security interest held by it over the corporate debtor. The Court 

also observed that it is against the scheme of IBC to hold that a secured 

creditor is entitled to the amount in reference to its security interest. 

The Supreme Court while pronouncing the judgement in Lalit Kumar Jain 

v. Union of India has held that, the approval of a resolution plan does not 

ipso facto discharge a personal guarantor of a corporate debtor.  

The release or discharge of a principal borrower from the debt owed to 

its creditor, by an involuntary process, i.e., by an operation of law, or due 

to liquidation or insolvency proceeding, does not absolve the personal 

guarantor of her/his liability, arising out of an independent contract. 

The Court also referred to some of the landmark judgements of SBI v. V. 

Ramakrishnan and Committee of Creditors of Essar Steel (I( Ltd. v. Satish 

Kumar Gupta, and, observed that the sanction of a resolution plan and 

finality imparted to it by Section 31, does not per se operate as a 

discharge of the guarantor's liability. Thus, it was said that an involuntary 

act of the principal debtor leading to loss of security, would not absolve 

a guarantor of its liability. 

SECURED CREDITOR CANNOT CHALLENGE THE RESOLUTION 

PLAN WHILE INSISTING THAT HIGHER AMOUNT SHOULD BE 

PAID BASED ON SECURITY INTEREST: SC 

 

APPROVAL OF RESOLUTION PLAN DOES NOT DISCHARGE 

LIABILITES OF PERSONAL GUARANTOR: SC 
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WEST BENGAL HOUSING 

INDUSTRY REGULATION 

ACT (WBHIRA) DECLARED 

UNCONSTITUTIONAL: SC 

 

A petition was filed under 

Article 32 in the name of 

Forum for People’s Collective 

Efforts & Anr. v. The State of 

West Bengal & Anr., the 

constitutional validity of 

WBHIRA was challenged. 

The Court found that there 

was a significant and 

overwhelmingly large part of 

WBHIRA which overlaps with 

the provisions of RERA. It also 

held that the State Legislature 

has enacted a parallel regime 

as had been enacted by the 

Parliament under RERA. 

Thus, the Court held that 

WBHIRA is repugnant to RERA, 

and hence, unconstitutional. 

In order to avoid certainty and 

disruption in respect of actions 

taken in the past, the Court 

resorted to Article 142 to 

declare that the striking down 

of the Act will not affect the 

registrations, sanctions and 

permissions previously 

granted under the legislation 

prior to the date of this 

judgement.  

The High Court in the matter of Sirpur Paper Mills Limited v. I.K. 

Merchants Pvt. Ltd. has held that the claim of the award holder has 

extinguished upon approval of the resolution plan under Section 31 of 

the Act. 

The Hon’ble Court referred to the judgment pronounced by the Apex 

Court in Essar Steel India Limited v. Satish Kumar Gupta and Ghanshyam 

Mishra and Sons Private Limited v. Edelweiss Asset Reconstruction 

Company Limited, wherein, it was held that once a resolution plan is 

approved, a creditor should not initiate proceedings for recovery of 

claims which were not a part of such resolution plan. 

The Court observed that a successful resolution applicant who takes over 

the business of the corporate debtor starts the business on a ‘fresh slate.’ 

It was then iterated the law laid in Edelweiss, where, it was held that an 

approved resolution plan would be binding on the corporate debtor, its 

employees and other stakeholders by virtue of Section 31 of the IBC. 

Further, the Court noted that the Respondent has sufficient 

opportunities to approach the NCLT for appropriate relief. Hence, the 

Award-holder was under an obligation to take active steps under the 

provisions of IBC, instead of waiting for the adjudication of the 

application under Section 34 of the Arbitration and Conciliation Act. 

Since, the Respondent could have pursued its claim before a forum 

contemplated under the IBC, therefore, the Hon’ble High Court has 

concluded that the claim of the award holder has extinguished upon 

approval of the Resolution Plan under Section 31 of the Insolvency and 

Bankruptcy Code, 2016. 

AN AWARD HOLDER CANNOT SEEK THE ENFORCEMENT 

OF AN ARBITRAL AWARD POST THE ANNOUCEMENT OF A 

MORATORIUM UNDER THE IBC, 2016: CALCUTTA HC 
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THE LIMITATION ACT, 1963 APPLIES TO ARBITRATION PROCEEDINGS CONDUCTED UNDER 

THE MSMED ACT 

CASE: M/s Silpi Industries and Ors. v. Kerala State Road Transport Corporation [2021 SCC Online 439] 

FACTS: Tender was invited for the supply of thread rubber by the Respondent and the Appellant, who were 

the claimants before the arbitrator, were given the purchase orders. As per the purchase order, 90% of the 

total price was payable on the supply of materials and the balance 10% was to be paid subject to the final 

performance report. When the balance amount was not paid, the Appellant(s) approached the MSMEFC 

(Facilitation Council).  When the attempts to conciliation failed, the parties were referred to arbitration and 

the award was passed in favour of the appellants, which was further challenged u/s. 34 of the Arbitration and 

Conciliation Act, 1996. When the applications were dismissed, the Respondent(s) went to Appeal u/s/ 37 of 

the Act. 

ISSUES:  

a. Whether the Limitation Act, 1963 applies to arbitration proceedings held under Section 18(3) of the 

MSMED Act? 

b. Whether counter claim can be entertained in arbitration proceedings held pursuant to the provisions of 

the MSMED Act? 

RATIO DECIDENDI: 

a. The Apex Court held that a bare reading of Section 43 of the Arbitration Act has made it clear that the 

Limitation Act, 1963, applied to arbitrations as it did to proceedings before a court. The Council may take 

up the dispute for arbitration u/s. 18(3) of the MSMED Act, when, a settlement could not be arrived at 

amongst the parties. Such an arbitration would be similar to that of the one which is initiated by way of 

written agreement u/s. 7 of the Arbitration Act. 

 

b. Further, the Court also held that similar benefits could not be denied to the Respondent for making 

counter-claim or set-off in proceedings before the Facilitation Council, when the Arbitration Act itself 

provides for filing of counter claims and set-off u/s. 23. To seek the benefits of the provisions under the 

MSMED Act, the party must be registered under the MSMED Act. It was also clarified that no benefit would 

accrue, if the transactions are made prior the registration under the MSMED Act. 

 

A registration a unit under the MSMED Act would always be prospective in nature. It was also noted that 

there was no acceptable material to show that the supply of goods had taken place subsequent to the 

registration of the unit under the MSMED Act. 

Hence, the Hon’ble Supreme Court, thus, hereby, concluded that, the appellant could not seek reference to 

the arbitration under the MSMED Act. 
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The Supreme Court ruled in favour of Amazon by holding that Singapore's Emergency Arbitrator (EA) award, 

restraining the INR 24,731 crore merger deal of Future Retail Ltd (FRL) with Reliance Retail, was valid and 

enforceable under Indian laws.    

Amazon had first filed a plea before the high court (single judge) for enforcement of the 25.10.2020. EA award by 

Singapore International Arbitration Centre (SIAC) 

restraining FRL from going ahead with the deal with 

Reliance Retail. An interim direction was passed on 

FRL's appeal challenging the order of the single judge 

which had ruled in favour of the US firm saying that the 

EA's award was valid and enforceable. 

A bench of Supreme Court Judges dealt with the larger 

question and held that, an award of an EA of a foreign 

country is enforceable under the Indian Arbitration and 

Conciliation Act, despite the fact that the term EA is not 

used in arbitration laws here. 

The SC upheld the single judges’ bench order, which directed the attachment of assets of Biyani, Future Retail 

Directors.  It has also upheld e-commerce giant Amazon's plea against the INR 24,731-crore merger of Future 

Retail Ltd (FRL) with Reliance Retail. The Hon’ble Court said that the order by the Singapore arbitrator in October, 

which put the deal on hold after finding merit in Amazon's objections. 

Amazon and FRL have been embroiled in a bitter legal fight over the deal and the US-based firm has sought in the 

Apex Court that the EA award was valid and enforceable. The bench has said that, "We will decide whether EA 

award falls under Section 17 (1) (which deals with an interim award by Arbitral Tribunal) of the Arbitration and 

Conciliation Act. And if yes, then whether it can be enforced under Section 17 (2) of the Act."  

The provisions of the Act deal with the interim measures ordered by an arbitral tribunal and Section 17 (1) says: 

"Unless otherwise agreed by the parties, the arbitral tribunal may, at the request of a party, order a party to take 

any interim measure of protection as the arbitral tribunal may consider necessary in respect of the subject-matter 

of the dispute." 

Kishore Biyani and 15 others have been made parties by Amazon in a batch of pleas challenging the Delhi High 

Court order of the Division Bench, which paved the way for the deal. On 08.02.2021, the Division Bench had stayed 

the single-judge direction to FRL and various statutory authorities to maintain the status quo on the mega-deal. 

 

SINGAPORE’S EMERGENCY ARBITRATOR AWARD RESTRAINING THE MERGER OF FRL AND 

RELIANCE RETAIL VALID AND ENFORCEABLE: SC 
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Due to the ongoing pandemic situation, the Apex Court passed an order on 08.03.2021, where, it was held that 

all persons shall have a limitation period of 90 days from 15.03.2021. In the event, the actual balance period of 

limitation remaining with effect from 15.03.2021, is greater than 90 days, that longer period shall apply. 

However, in view of the second COVID – 19 wave, the Supreme Court passed another order on 27.04.2021 in the 

name of ‘In Re Cognizance for Extension of Limitation,’ where the order dated 23.03.2020 was restored and in 

continuation of the order dated 08.03.2021, direct that the period(s) of limitation, whether condonable or not 

shall stand excluded till the further orders. 

Further, it was also clarified that the period from 14.03.2021 till further orders shall also stand excluded in 

computing the periods prescribed under Section 23(4) and 29A of the Arbitration and Conciliation Act, 1996, 

Section 12A of the Commercial Courts Act, 2015 and provisos (b) and (c) of Section 138 of the Negotiable 

Instruments Act, 1881 and any other laws, which prescribe period(s) of limitation for institution proceedings, 

outer limits (within the court or tribunal can condone delay) and termination of proceedings. 

A full bench in Court of its own motion v. State (Govt. of NCT of Delhi), has extended the life of interim orders till 

August 13, while dealing with the suo moto petition, which has been registered to deal with the matter concerning 

the extension of interim orders in all the matters pending before it, as well as, the sub-ordinate courts in view of 

the limited functioning due to the second wave of the ongoing pandemic, COVID – 19.  

Not only Delhi HC, but Madras HC has also extended the 

life of interim orders until August 31 and Kerala HC has 

extended the life of interim orders passed by all the 

courts/ tribunals in the State till 09.08.2021. 

Supreme Court has ordered that all the prisoners who 

have been released by the High Powered Committees 

of states in the wake of the COVID pandemic pursuant 

to the order pronounced on May 7 in the suo moto 

case should not be asked to surrender until the further orders. 

 

 

 

LIMITATION PERIOD EXTENDED TILL FURTHER ORDERS 

NOTICES 

EXTENSION OF LIFE OF INTERIM ORDERS TILL AUGUST 13: DELHI HC 
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The Supreme Court bench comprising of CJI NV Ramana and Justice Surya Kant, in the matter of State Bar Council 

of Madhya Pradesh v. Union of India and Amit Sahni v. Union of India, has firmly asked the Union Government to 

make a “clear stand” as regards the timely filling up of vacancies. The bench has also warned that it will summon 

top government officials if the situation is not remedied, and has also asked the Solicitor General of India, Tushar 

Mehta to ensure that such a situation is not generated.  

The CJI said, “We have our own suspicions that some lobbies may be working to not fill these vacancies.” During 

the hearing, the CJI has also said that, total vacancies of 20 presiding officers, 110 judicial members, and 111 

technical members in all the Tribunals are pending. The following available record of the vacancies, based on the 

information received from the Registry, have also been read out in the Court: 

 Armed forces Tribunal: 13 Judicial and some technical members are vacant. In 2020, the selection committee 

including Justice Khanwilkar had made recommendations. 

 Central Excise & Tax Appellate Tribunal: Vacancy of 16 members is unfilled. 

 Debt Recovery Tribunals: There has not been any chairperson or presiding members in 15 places, since 

December 2019, there have been vacancies.  

 National Consumer Dispute Redressal Commission: 3 Technical member posts are vacant. On 24.06.2020, 

the Selection Committee including Justice DY Chandrachud had made recommendations.  

 National Company Law Tribunal: NCLT President is not there, there are vacancies of 9 Judicial and 14 technical 

members. CJI stated that both he and Justice Surya Kant are members of that committee and recommended 

selection for these members on 27.05.2020. 

 National Green Tribunal: There are vacancies for 14 judicial and 16 technical members and Justice Kaul had 

requested to expedite but it has not been done yet. 

 Railway Claims Tribunal: 20 judicial and 5 technical members are vacant. 

With an intention to resolve the issue of the appointment of members in the NCLAT and NCLT, a Writ Petition 

(Civil) No. 510/2021 was also filed in the name of National Company Law Tribunal and Appellate Bar Association 

through its Secretary v. Ministry of Corporate Affairs, whereby, Coram issued an Order dated 31.05.2021, directing 

the Ministry of Corporate Affairs to fill up vacancies of the Chairman, NCLAT, and the President of NCLT, “at the 

earliest and not later than two months.”  

A further direction was issued to expedite the process of reappointment of members to NCLAT and NCLT. In 

respect of the process to be initiated for filling up the existing vacancies, a search cum Selection Committee had 

to be constituted and the Hon’ble Supreme Court directed that the Selection Process should be initiated at the 

earliest. 
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Further, in response to the submission made by SG that one of the reasons for unfilled vacancies is the pendency 

of litigation, Justice Surya Kant says that, the litigations might be pertaining to the tenure of members, but has 

nothing to do with the appointment. Another issue raised by SG in regards to the matter of appointment, which 

is subject to be examined. In response, it was said that, “Wherever Selection Committee has recommended 

names, they are mostly presided by sitting SC Judges. You can make appointments immediately and make 

Tribunals functional and the tenure, conditions, etc. are already settled by this Court.” 

The matters have been listed to be heard on 16.08.2021.   

  


